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ENDORSEMENT 

[1] The applicant seeks an order for disclosure and requiring the respondent to preserve 
the assets of the estate or that derived from the deceased whether by survivorship or 
otherwise. 

[2] The estate trustee consents to the broad production and disclosure sought of 
financial, medical, and legal records. She agrees to pass her accounts as attorney under a 
prior power of attorney. But she resists preservation of assets. 

[3] The deceased mother had a house worth around $1.5 million, investments, gold, 
jewelry, and other accounts worth at least hundreds of thousands of dollars. 

[4] The respondent lived with and cared for the deceased since 2004. She says her 
mother gifted her $15,000 that went towards a $30,000 trailer that sits on land leased 
initially both by the respondent and the mother.  She says her mother put her principal 
residence into joint title to recognize the respondent’s contribution of as much as $250,000 
into the house. Yet this amount is also secured by a mortgage granted by the mother to the 
respondent. The treatment of the mortgage in the mother’s former will is a bit difficult to 
understand.  The clauses do not fit together well and perhaps call into question whether 
the mother truly intended the joint tenancy to be a gift or subject to a resulting trust. 

[5]   Shortly before the mother passed away, the respondent took her to a lawyer to 
revise her will. The new will leaves everything to the three children equally. But, the 
respondent now says that there is only $28,000 in assets that make up the estate. All the 
rest of the mother’s property is said to have passed to the respondent. 

[6] There is not much evidence that the mother lacked capacity. In fact, the lawyer’s 
affidavit says the opposite. There is no evidence before me to establish actual undue 
influence.  Whether there may be enough hints of suspicious circumstances that could be 
fleshed out to reverse the onus at trial remains to be seen. 

[7] I am satisfied that the applicant puts in issue entitlement to the house, trailer, 
registered accounts, bank accounts, gold, jewelry and safe deposit box contents. Moreover, 
with the production and disclosure consented to, the balance of convenience favours the 
preservation order sought. There is no purpose going down a very expensive and detailed 
accounting and disclosure path only to find that the respondent has conveyed away all the 
mother’s former assets. 

[8] I do not agree with Mr. Lockhart that on her best day the applicant can win only 1/3 
of the value of the home. If the applicant wins, the estate will own the house. It will have 
to pay debts and expenses, and then be distributed to those legally entitled. What will be 
available for distribution depends on numerous factors like: taxes, legal fees, accounting 
fees, executors’ fees, and debts. If the applicant succeeds, the estate needs to be 
reconstituted so it can be fairly administered in accordance with the law.  
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[9] I have signed the order sought. Paras. 1 to 3 and 6 to 14 are on consent. I have revised 
para. 15 to reserve costs as there is no CAET to allow the estate to pay costs even if ordered.  

 

 

 

________________________________________ 
FL Myers J 

Released: April 14, 2025 
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